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Inevitability Of Litigation
» Over 500,000 trucking accidents occur every
vear in this country. Of these, approximately

5,000 result in fatalities, and many more result
in serious personal injury or property damage.

s U.S. Department of Transportation - http://www.lincsa.dol.gov
ressarch/LTBCF2009/2009 LargeTruckCrashOvenview.aspy

» Thus, it is imperative that trucking companies be
prepared to place themselves in the best possible
position when an accident does occur.
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Minimizing The Risk Of Potential Litigation

« Minimizing the risk of potential litigation begins

with the hiring process.

= Ensure that your company has an adequate
employment application process which includes,
at a minimum, the following:
+ Pre-employment drug screen
+ Pre-employment DOT physical
* Verification of applicant’s employment history
« Verification of applicant’s driving history




9/22/20:

Company Policy Maintenance of Vehicles

. Maintenance of vehicles becomes a critical issue

« Every company should have a policy concerning when accidents occur.
the following:
» Maintenance of vehicles; . Tf there is any evidence that the vehicle was

defective, in any manner, at the time of the
accident such defect may create an inference or
implication of negligence.

- Pre-trip inspections;

= Loading of vehicles;

- Weight of Joad; and

. Mainlaining proper log books;

; : . Thus, it is imperative that each trucking
= Accident policy.

company establish some sort of policy regarding
maintenance of its vehicles.
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Intermodal Equipment Providers

- 49 C.F.R. § 390.5
= Any person that interchanges intermodal
equipment with a motor carrier pursuant to a
written interchange agreement or has a
contractual responsibility for the maintenance of
the intermodal equipment.

* 49 CF.R. §390.5
= Intermodal equipment means trailing equipment
that is used in the intermodal transportation of
containers over public highways in interstate
commerce, including trailers and chassis.
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eqmremen Intermodal Equipment
Providers (49 C.F.R. § 390.40)

= An intermodal e

L Blendify s operations w

quipment provider

e FMCSA by fili

Requirements for Motor Carriers Utilizing
Intermodal Equipment Providers (49 C.F.R. § 390.42)

+ (a) Before operating intermodal equipment over the

road, the driver accepting the equipment must
inspect the eqmpbment components listed in §
392.7(b) of this subchapter and be satisfied they are
in good working order.

(b) A driver or motor carrier transporting
intermodal equipment must report to the
intermodal equipment provider, or its designated
agent, any known damage, defects, or deficiencies in
the intermodal equipment at the time the
equipment is returned to the provider or the
provider's designated agent. The report must
include, at a minimum, the items in § 396.11(b)(1) of
this chapter.

Pre-Trip Inspections

« If an accident occurs and there was no pre-trip
inspection performed it creates an inference that
the driver and company were negligent and
unconcerned with the safety of other drivers.

« If a pre-trip inspection is performed it could be
used as evidence to show that the vehicle was
not defective and was functioning properly prior
to the subject accident.




FRUCK DRIVERS' PRITRIF CHECK LIST
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Loading of Vehicles

. Each Company is responsible for its vehicle
regardless of who loads the vehicle, unless there
is a contract or agreement stating otherwise.

« If the driver does not believe thal avehicle is

load.
. 1{ an accident occurs and it is determined that the
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Joaded properly the drivers should not accept the

cause of the accident was improper loading of the
vehicle vou will likely be liable for the damages.

Weight of Load

. If a vehicle is overloaded at the time of any
accident such evidence may create an inference
of negligence.

« Drivers should routinely check the weight of there
loads to ensure that they are not overloaded nor
overloaded on any particular axle.

Maintaining Proper Log Books

. In 2012, the United States Congress enacted the “Moving
Ahead for Progress in the 21st Century” bill, or, more
commonly referred to as MAP-21. That bill, which also
outlined the criteria for highway funding, included a
provision requiring the FMCSA to develop a rule
mandating the use of electronic logging devices (ELDs).

In its simplest form, an clectronic logging device — or
ELD — is used to electronically record a driver’s Record
of Duty Status (RODS), which replaces the paper
Jogbook some drivers currently use to record their
compliance with Hours of Service (HOS) requirements.
Fleets have until December 2017 t0 implement certified
ELDs to record HOS.




Who Will be Required to Implement the New ELD
Policy?

+ The ELD rule applies to most motor carriers and drivers
who are currently required to maintain records of duty
status (RODS) per Part 395, 49 CFR 395.8(a). The rule
applies to commercial buses as well as trucks, and to

nada- and Mexico-domiciled drivers.

» The ELD rule allows limited exceptions to the ELD

andate, including:

» Drivers who operate under the short-haul exceptions may
continue using timecards; they are not required to keep
RODS and will not be required to use ELDs.

= Drivers who use paper RODS for not mere than 8 days out
of every 30-day period.

= Drivers who conduct drive-away-tow-away operations, in
which the vehicle being driven is the commodity being
delivered. ‘

= Drivers of vehicles manufactured before 2008.

axeir
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Maintaining Proper Log Books

« Maintaining proper log books/ELDs helps show
that truckers are not operating their vehicle in
violation of any state or federal laws.

Accident Policy

« Companies should have accident policies and all of
their drivers should be aware of the same:

« In creating an accident policy, instruct drivers, that if
possible, obtain as much information as possible at the
accident scene.

+ Equip trucks with accident packages (i.e. camera, note
pad, pen etc.)

+ Take pictures of any and all pertinent evidence (i.e.
damage to vehicles, damage to other property, skidmarks,
speed limits signs if avaiﬁﬁ;]e, mile marker posts, etc.;

- Obtain contact information of any witness; also

- Instruct drivers not to make any admission of liability at
the accident scene whether to t%e police or third-party.

Implement Incident Drug Testing Policy

= Implementation of an incident drug testing

policy may prevent later allegations that the

driver was operating their vehicle under the

influence of an intoxicating substance.

= The policy should either provide for on site drug
screens from a third-party if possible; or

= Screening at a designated facility as soon as
possible.




What To Do At The Scene

It is important that , if there is an accident involving a commercial vehicle,
that a representative from the lnmkiréi company, })_ret'era}ﬂy the driver if
they are physically able ta do so, conduct an initia investigation/fact
gathering.

Take pictures of any damage to any vehidle involved in the subject accident.

Get pictures of any skid marks ot pictures of any evidence showing that the

truck attempted t0 avoid the subject accident.

Have the driver or other company personnel gather all relevant information
such as information of the other drivers, location of the accident, the,
investigating agency and officer, any witnesses from the scene, i willing to
speak to the eomgeny personnei, and any information regarding personi

who reported 1o the scene (EMS, wrecker services, police, fire department

persunnel, etc.)

Collect what you can without interfering with police or other emergency
services personnel
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Post-Accident

. Immediately notify insurance carrier

. Procure and retain any relevant evidence
concerning the accident.

« Maintain log book for the driver.

. Pull any video or other similar electronic
evidence.

Document Retention

« The following is a list of documents that should be
retained following any accident in anticipation o
litigation:
= Paolice Report
. Statement of Driver
. Statement of any wilnesses
. Pre-Inspection Forms
- Driver Personnel File
- Pruck Maintenance Logs

. Trailer Maintenance Logs
« Dispatch Log

< Location History Log

= Tiriver Logs

« Drug test records

. Emplavee Manual

Why Document Retention is Important

« The previous list of Jdocuments to retain is key to the
defense of a truck involved should the same result in
2 lawsuit being filed

. These documents can aide in determining what
theories of defense can be raised
« 1.e. Driver logs show driver was not on the yoad more

{hvan allowed. trailer and truck were properly
maintained, ete.

. The documents can also aide in defending the
actions of the driver
. 1.e. driver had no reason to exceed speed limit, driver

was not nnder the influence of any substance

- Will help identi what agencies {Police, fire, etc.) to
send FOIA or other requests




Other Items to Retain

« Photographs of the Truck and/or Trailer after
you obtain possession

= Photographs of the accident scene once clear of
debris, the vehicles, etc.

« Copies of any documents pertaining to any
repairs made to the truck or trailer

» Any documentation sent to or received from
your insurance carrier

« Any documentation sent to or received from an
attorney or insurance carrier regarding the
accident
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Electronic Control Module (ECM)

» Most trucks manufactured in the United States since
the 1990's have an Electronie Control Module
(ECM)

« These “black boxes” are designed to capture a
variety of on-going data regarding the operation of
the truck.

= Specifically, ECM's record operational data over a
period of time (usual(ljy thirty days) includingt:.1
Overall average speed; highest speed; time driven;
amount of time driving over 65 miles per hour;
average revolutions per minute (RPMs); seat belt
usage; air bag performance; and idling time.

« Most ECMs only record data for 30 days, so early
preservation is key

Electronic Control Module (ECM) (Cont.)

« ECMs are key for the defense of any case where
liability is at issue:
= Shows speed prior to and at the time of impact
¢ Indicates the time the driver was on the road pricr
to the accident (idle and drive time)
= Can help an experl later determine the force of
impact based on speed, air bag deployment, etc.
= Some ECMs also record data sent from the
company to the driver
= Messages
= Trip information
¢ Other key information

Driver Departure

« Often times following an accident, per company
policy, a driver’s employment relationship is
severed.
= There are a few tips that will assist in the defense of
a lawsuit regarding this topic:
= Document in detail the reasons for termination
¢« Make specific citations to company poliey and include
language from the Employee Manual, if one exists

= Obtain a forwarding address and non-company issued
telephone number

= Obtain copies of any documents in the driver's
possession regarding any logs, accident, and the days
leading up to their departure.




When Suit is Filed

- Contact your carrier

- Provide copies of all relevant, accident-related
information

« Provide contact information for your safety
personnel (those who conducted internal
investigation of the accident)

- Discuss whether or not you have any
information regarding liability

« Provide any written correspondence from other
carriers, other attorneys, or any other outside
agency
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Initial Meeting with Counsel

« During the initial meeting with counsel following

suit being filed:

- Provide all documents outlined above

: Provide a status as lo the preservation of ECM
data and provide the same if possible

. Be prepared 1o provide an overview of the accident

- Provide a statue as to the driver and his or her
current contact information

« Be prepared to discuss all relevant company
policies regarding the handling of accidents,
document retention, ete.
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